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DETAILED ACTION 

1. Acknowledgement is made of Applicant's Amendment, which was received by this 
Office on November 9, 2005. No Claims have been cancelled. Claims 1-26 are active. Claims 
27-36 are new and active. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

3. Claims 1-7, 9, 18, 20-24, 26 and 30-31 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Michelson (U.S. 6,120,502). As to Claim 1, Michelson discloses a bone growth 
inhibiting device 1 0 comprising a power source 60 (see Michelson Abstract, column 7, lines 40- 
47, column 9, lines 9-10 and lines 30-38 and column 10, lines 22-31) for generating "positive 
current" where bone growth is "not desired" (see Michelson column 10, lines 50-52). Device 10 
of Michelson also comprises at least one anode 96 of electrode 30, read as one electrode, in 
electrical communication with the power source 60 (see Michelson column 9, lines 17-18 and 
column 10, lines 23-31) adapted to apply the positive current to a predetermined location of the 
bone (see Michelson Fig. 3 A and column 10, lines 50-52). The Examiner takes the position 
that "to inhibit" biologically is synonymous with all verbs that encompass "to decrease, limit, or 
block the action or function of including "to reduce" and makes reference to the dictionary 
definition of "to inhibit", to Applicant's Title of invention and to Applicant's disclosure pages 6 
and 9-11. 
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4. As to Claim 2, Michelson discloses that one anode 96 of electrode 30, read as one 
electrode, is in electrical communication with the power source 60 and a cathode of electrode 30, 
read as another electrode is also in electrical communication with the power source 60 (see 
Michelson column 4, lines 23-35 and column 10, lines 15-31). 

5. As to Claim 3, Michelson further discloses an alternate embodiment of device 10 
comprising at least one electrode 230 comprising an electrically conductive threaded portion 200 
(see Michelson column 12, lines 25-34). 

6. As to Claim 4, Michelson discloses that device 10 further comprises a controller 70 in 
electrical communication vAth the power source 60 (see Michelson colunm 9, lines 45-46) and 
the at least one electrode 30 (see Michelson column 9, lines 15-24). The controller 70 distributes 
a predetermined current to the at least one electrode 30 (see Michelson column 9, lines 25-27). 

7. As to Claim 5, Michelson discloses that controller 70 of device 10 regulates the 
frequency and duration the current is distributed to the at least one electrode 30 (see Michelson 
column 9, lines 30-35). 

8. As to Claim 6, Michelson discloses that controller 70 of device 10 regulates an amount of 
the current applied to the at least one electrode 30 (see Michelson column 9, lines 30-35). 

9. As to Claim 7, Michelson discloses that controller 70 of device 10 regulates an amount of 
the current applied to the at least one electrode 30 and the frequency and duration the current is 
distributed to the at least one electrode 30 via a waveform generator, a voltage generator or a 
clock means (see Michelson column 9, lines 30-35), It is inherent that these types of control 
circuitry for controller 70 were programmed to carry out the scope of the invention. 
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10. As to Claim 9, Michelson discloses that one anode 96 of electrode 30, read as one 
electrode, is in electrical communication with the power source 60 and a cathode of electrode 30, 
read as another electrode is also in electrical communication with the power source 60 (see 
Michelson column 4, lines 23-35 and column 10, lines 15-31). Michelson further discloses that 
the cathode electrode delivers negative electrical current and the anode electrode delivers 
positive electrical current (see Michelson column 4, lines 23-35). The Examiner takes the 
position that the current delivered to these two electrodes is thus different. 

11. As to Claim 18, Michelson discloses a method comprising the steps of positioning at least 
one anode 96 of electrode 30 at a portion of a vertebra V near an outside of a curve of a spine 
(far right side of V in Michelson Fig. 2) and applying a bone growth inhibiting current to that 
portion of the vertebra without reducing growth of the vertebra near the inside of the curve 
(where the cathode of electrode 30 sits at the far left side of V in Michelson Fig. 2) (see 
Michelson Figs. 2 and 4 and column 8, lines 27-37). The Examiner takes the position that the 
right side of Fig. 2 is the "outside curve of the vertebra" and the left side of Fig. 2 is the "inside 
curve of the vertebra". The Examiner notes that positive inhibiting current is applied to the 
outside curve in this embodiment and negative inducing current is applied to the inside of the 
curve in this embodiment and thus device 10 is inherently capable of correcting the curvature of 
a spine (see Michelson column 8, lines 27-38, column 10, lines 62-67 and column 11, lines 1- 
32). 

12. As to Claim 20, Michelson discloses a method comprising the steps of positioning at least 
one anode 96 of electrode 30 at a portion of a vertebra V near an outside of a curve of a spine 
(far right side of V in Michelson Fig. 2) and applying a bone growth inhibiting current to that 



Application/Control Number: 1 0/71 6,862 Page 5 

Art Unit: 3766 

portion of the vertebra without reducing growrth of the vertebra near the inside of the curve 
(where the cathode of electrode 30 sits at the far left side of V in Michelson Fig. 2) (see 
Michelson Figs. 2 and 4 and column 8, lines 27-37). The Examiner takes the position that "near" 
is a relative term and both the anode electrode and the cathode electrode are "near" the outside of 
the curve of the spine. Michelson also discloses that both electrodes are in electrical 
communication with the power source 60 to generate a bone reducing positive current (see 
Michelson column 9, lines 17-18 and column 10, lines 23-31). Michelson also discloses that 
device 10 further comprises a controller 70 in electrical communication with the power source 60 
(see Michelson column 9, lines 45-46) and the anode and cathode (see Michelson column 9, lines 
15-24). The controller 70 distributes a predetermined current to anode and cathode (see 
Michelson column 9, lines 25-27). 

13. As to Claims 21 and 23, Michelson discloses that controller 70 of device 10 regulates an 
amount of the current applied to the at least one electrode 30 and the frequency and duration the 
current is distributed to the at least one electrode 30 via a waveform generator, a voltage 
generator or a clock means (see Michelson column 9, lines 30-35). It is inherent that these types 
of control circuitry for controller 70 were programmed to carry out the scope of the invention. 

14. As to Claim 22, Michelson discloses that one anode 96 of electrode 30, read as one 
electrode, is in electrical communication with the power source 60 and a cathode of electrode 30, 
read as another electrode is also in electrical communication with the power source 60 (see 
Michelson column 4, lines 23-35 and column 10, lines 15-31). Michelson further discloses that 
the cathode electrode delivers negative electrical current and the anode electrode delivers 
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positive electrical current (see Michelson column 4, lines 23-35). The Examiner takes the 
position that the current delivered to these two electrodes is thus different. 

15. As to Claims 24 and 3 1 , Michelson discloses that the cathode of the electrode 30 provides 
a bone stimulating current (see Michelson Abstract). The Examiner takes the position that the 
right side of Fig. 2 is the "outside curve of the vertebra" and the left side of Fig. 2 is the "inside 
curve of the vertebra". The Examiner notes that positive inhibiting current is applied to the 
outside curve in this embodiment and negative inducing current is applied to the inside of the 
curve in this embodiment. Michelson also discloses that the negative bone growth stimulating 
current is applied with a second cathode electrode (see Michelson column 8, lines 27-38, column 
10, lines 62-67 and column 11, lines 1-32). 

1 6. As to Claim 26, the Examiner takes the position that "near" is a relative term and both the 
anode electrode and the cathode electrode of Michelson are placed "near a growth plate". 

17. As to Claim 30, it is inherent that vertebra are located along the entire length of the spine. 
The Examiner takes the position that vertebra is located substantially at the apex of the curve. 

Claim Rejections - 35 VSC § 103 

18. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

19. Claims 8, 27-29 and 36 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Michelson. As to Claim 8, Michelson discloses the claimed invention as discussed above except 
that the current effective to inhibit/reduce bone growth is not specified to be at least 50 \xK, It 
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would have been obvious to one having ordinary skill in the art at the time the invention was 
made to make the power source and the at least one electrode deliver a positive current/charge of 
at least 50 \xA, since it has been held that discovering an optimum value of a result effective 
variable involves only routine skill in the art. 

20. As to Claims 27-28, Michelson discloses the claimed invention as discussed above except 
that the currents delivered to each electrode are not specified to be 50 ^lA and 35 \iA 
respectively, it would have been obvious to one having ordinary skill in the art at the time the 
invention was made to make the power source a positive current/charge of at least 50 \xA and 35 
)aA, since it has been held that discovering an optimum value of a result effective variable 
involves only routine skill in the art. 

21. As to Claim 29, Michelson discloses that the bone grown stimulating current is under 20 
IxA (see Michelson column 9, lines 25-27). Michelson discloses the claimed invention as 
discussed above except that the current effective to inhibit/reduce bone growth is not specified to 
be at least 50 |aA. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to make the power source and the at least one electrode deliver a positive 
current/charge of at least 50 )aA, since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. 

22. As to Claim 36, Michelson discloses the claimed invention as discussed above except that 
the current effective to inhibit/reduce bone growth is not specified to be at least 35 jaA. It would 
have been obvious to one having ordinary skill in the art at the time the invention was made to 
make the power source and the at least one electrode deliver a positive current/charge of at least 
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35 |iA, since it has been held that discovering an optimum value of a result effective variable 
involves only routine skill in the art. 

Response to Arguments 

23. Applicant's arguments filed November 9, 2005 in regards to Claims 1, 3-7 and 18 have 
been fully considered but they are not persuasive. The Examiner takes the position that "to 
reduce" is encompassed by the definition of "to inhibit". Moreover, Applicant's Title uses the 
terminology "current induced inhibition of bone growth" and to argue that inhibiting bone 
growth does not reduce bone growth is false. Also, Applicant states that a current high enough 
to inhibit bone growth will also "reduce or stop growth of treated bone" on page 10, paragraph 
37 of the disclosure. In addition, the "positive electrical charge" applied to the desired location 
of the bone where growth is not desired or where bone growth is to be inhibited by device 10 of 
Michelson is supplied by the power source 60 of control circuitry 70 comprising means for 
providing "various patterns of direct current, alternating current, pulsatile current, sinusoidal 
current etc." (see Michelson column 9, lines 30-45). "Positive current" and "positive charge" 
applied to the bone are one in the same and are used interchangeable throughout the disclosure of 
the device 10 of Michelson (see Michelson column 8, lines 41-43). 

24. Applicant's arguments with respect to claims 2, 8-9, 20-24 and 29 have been considered 
but are moot in view of the new ground(s) of rejection. 

25. Applicant's arguments, see Applicant's Remarks pages 19-20, filed November 9, 2005, 
with respect to Claims 10-14, 17 and 25 have been fully considered and are persuasive. The 
rejection of August 9, 2005 has been withdrawn. 



Application/Control Number: 1 0/7 1 6,862 Page 9 

Art Unit: 3766 

Allowable Subject Matter 

26. Claims 10-17 allowed. 

27. Claims 19, 25 and 32-35 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

28. The following is an examiner's statement of reasons for allowance: The references of the 
prior art fail to show or teach a method of reducing/inhibiting the growth of a bone comprising 
applying bone growth reducing current to at least a portion of the growth plate. The references 
of the prior art also fail to show a method where the amount of correction for the curvature of the 
spine is determined, the change in curvature of the spine is monitored and electrode used to 
apply current to the spine is removed from the vertebra when the amount of correction for the 
curvature of the spine has been achieved. The references of the prior art further fail to provide a 
method as disclosed by Michelson and discussed above where a electrode is positioned in a first 
vertebra and an electrode is positioned in a second vertebra and applying more current to the 
vertebra at the apex of the curve of the spine than to the first and second vertebra to effect the 
curvature of the spine. 

Any comments considered necessary by applicant must be submitted no later than the 
payment of the issue fee and, to avoid processing delays, should preferably accompany the issue 
fee. Such submissions should be clearly labeled "Comments on Statement of Reasons for 
Allowance." 
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Conclusion 

29. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

30. Any inquiry concerning this communication or earlier conmiunications from the 
examiner should be directed to Jessica L. Reidel whose telephone number is (571) 272-2129. 
The examiner can normally be reached on Mon-Thurs 7-4:30 and every other Friday 7-3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert Pezzuto can be reached on (571) 272-6996. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

Jessica L. Reidel 0 1 1 0 1( 1 0 -K^^. Pejztlt? 

Examiner Supervisory Patent Examiner 

Art Unit 3766 Art Unit 3766 




